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LEXISNEXIS SUMMARY:
... A. Finding and Using the Federal Philosophy of Sentencing ... We believe that departure is best justified when it
is used to achieve the goal of the SRA--elimination of disparity through adoption of a uniform sentencing
philosophy--and to assure that the Guidelines are achieving their own purposes: proportionate punishment and
appropriate incapacitation. Judges should review offense level calculations in every case by asking: "Is the harm
caused by this offense greater or lesser than the harm caused by the offenses these Guidelines were written for? Is
this offender's culpability greater or lesser than the offenders these Guidelines were intended for?" The criminal
history score should be reviewed by asking: "Is this offender's risk of recidivism greater or lesser than other
offenders in this criminal history category?" ... The importance of harm in the Guidelines' model of just desert is
demonstrated by the very "cornerstone" of the Guidelines, section 1B1.3, i.e., the "relevant conduct" rule, which
specifies the scope of conduct for which the defendant is to be held accountable in setting the offense level. ... The
purpose of this guideline is the same as other Chapter Two guidelines: proportionate punishment based on the harm
of the offense and the culpability of the offender. ...
TEXT:
[*20] I. INTRODUCTION
A. Finding and Using the Federal Philosophy of Sentencing
The Sentencing Reform Act of 1984 was intended to eliminate unwarranted sentencing disparity by establishing
a "comprehensive and consistent statement of the Federal law of sentencing, setting forth the purposes to be served."

n1 As described in the exhaustive legislative history that accompanied the Act n2 (the SRA), Congress believed that
"for the first time, Federal law will assure that the Federal criminal justice system will adhere to a consistent
sentencing philosophy. Further, each participant in the system will know what purpose is to be achieved by the
sentence in each particular case." n3 Despite this seemingly clear mandate, a common complaint about the primary
product of the SRA, the federal sentencing guidelines (the Guidelines), is that it fails to express a coherent
philosophy of punishment. The United States Sentencing Commission was created to develop the Guidelines, n4
and was given the job of establishing sentencing priorities and deciding how the tensions among the four purposes
of punishment listed in the [*21] federal statutes should be resolved. n5 But members of the Commission could
not agree on which purposes were most important. In the end, they explicitly declined to articulate a philosophy of
sentencing that could explain the Guidelines' priorities and which purpose of sentencing should control in cases
where the purposes conflict. n6
Given the Commission's silence regarding purposes, judges applying the Guidelines are given only a few
unsatisfactory options. If the relevant guidelines are unambiguous, judges can apply the rules mechanically, even if
it is unclear what purpose, if any, justifies the sentence. n7 Obviously, this is an uncomfortable form of judging,
from which many have rebelled, particularly when the sentence required by the Guidelines conflicts with the judge's
own sense of justice. n8
Mechanical application of the Guidelines also neglects a crucial component of [*22] the Guideline system: the
judge's departure power. The SRA provides for departure from the recommended Guideline range if the judge finds
"that there exists an aggravating or mitigating circumstance of a kind, or to a degree, not adequately taken into
consideration by the Sentencing Commission in formulating the Guidelines that should result in a sentence different
from that described." n9 The original Commission recognized that the Guidelines were not perfect n10 and
anticipated that judges would sometimes need to depart from them, even in cases where a rule "linguistically
applies." n11 Mechanical judging fails to subject the rules to the ongoing critical scrutiny needed when applying
them to the particular circumstances of individual defendants.
Alternatively, judges might decide that because the Commission failed to articulate a sentencing philosophy, it
is up to judges to decide which purposes should be served on a case-by-case basis. For example, in a 1998 opinion,
one of the federal bench's leading jurists reviewed theories of punishment from Immanuel Kant to Jeremy Bentham
and concluded that the Guidelines did not implement any of them. Judge Jack B. Weinstein wrote that "since the
Sentencing Commission did not say how competing rationales should shape individual sentencing decisions, courts
are left to make that judgment." n12 After deciding which purpose is most important in the case at hand, Judge
Weinstein believes judges should depart if necessary to pursue their favored penal goal. n13
The problem with this approach is that deciding sentencing priorities case-by-case and judge-by-judge cannot
be reconciled with the SRA's primary aim: to eliminate unwarranted disparity by establishing a consistent
sentencing philosophy for the entire federal system. As one court of appeals has noted, in the Guideline era
"[sentencing determinations] must be based on policies found in the guidelines themselves rather than the personal
penal philosophy of the sentencing judge." n14 This constraint on judicial discretion was deemed necessary by the
drafters of the SRA, who were familiar with empirical research establishing that differences among judges in
sentencing philosophies were the leading causes of [*23] unwarranted disparity in the pre-Guidelines era. n15
Evaluations of sentencing under the Guidelines have demonstrated that this source of unwarranted disparity has been
reduced. n16 But without a shared philosophy of federal sentencing to replace the varied views of individual
judges, these personal differences can re-emerge and lead to disparate treatment of similar offenders. n17
But how can judges implement a consistent sentencing philosophy when the Commission failed to articulate
one? This Article aims to demonstrate that, despite the Commission's silence, the Guidelines already have a
sentencing philosophy, which can be identified using a normal method of judicial interpretation. Furthermore the
Guidelines' philosophy has important implications for the Commission and for judges. The philosophy provides a
standard for deciding how the Guidelines should be evaluated and when they need to be changed. Most important,
once recognized, the Guidelines' philosophy should affect how judges apply the Guidelines and when judges should
depart from the Guidelines.
We call the interpretive method we use "rational reconstruction," but the technical name should not suggest that
the approach is unusual or especially difficult. It is one of several widely-accepted methods of judicial interpretation.
For reasons discussed in Part II, we believe it is the best method for understanding the Guidelines. To apply the
method, we start by examining what Congress and the Commission said about the purposes of the Guidelines. Then
we compare the content and structure of the actual guideline rules with what we would expect if the Guidelines were

specifically designed either to rehabilitate, to incapacitate, or to deter offenders, or to punish them proportionate to
the seriousness of their offense. [*24] The best understanding of the Guidelines is the one that best fits the content
and structure of the existing rules.
In Part III we apply this method and conclude that, while containing occasional anomalies, the vast majority of
the federal sentencing guidelines clearly implement a philosophy of punishment commonly called "modified just
desert." Strikingly, this is roughly the same philosophy adopted by every state sentencing commission that has
issued sentencing guidelines. n18 It appears to be emerging as the dominant philosophy of sentencing in America
today.
Under the modified just desert approach, the greatest weight in determining sentences is given to matching the
severity of punishment to the seriousness of the present offense. The seriousness of an offense depends on both (1)
the harm it causes, and (2) the offender's personal culpability for that harm. Almost all of the provisions in Chapters
Two and Three of the Guidelines Manual, which determine each offender's "offense level," can be seen to measure
harm and, to a lesser extent, culpability.
The next important factor in a modified just desert system is the need to incapacitate for longer periods the more
dangerous offenders, as measured by their risk of recidivism. To minimize the tension between the goals of just
desert and incapacitation, the Commission chose to measure recidivism risk based only on an offender's criminal
history, on the theory that past offenses also increase an offender's culpability. The number of criminal convictions
and the length of sentences that were imposed are translated into a "criminal history score." Together, the offense
level and criminal history score determine the sentencing options available for each offender and the range of
sentence lengths recommended for those who are imprisoned.
In Part IV we explore the implications of the Guidelines' philosophy for the work of the Commission, Congress,
and judges. Some of the criticism directed at the Guidelines can be seen as criticism of the particular philosophy the
Guidelines represent rather than criticism of the guideline system per se (although some judges would object to any
reduction of their discretion). Even accepting that modified just desert is an appropriate sentencing philosophy, the
Guidelines can be criticized for the manner in which they implement it. For example, the Guidelines require a
potentially false precision in the measurement of some offense harms, notably drug quantity, while undervaluing the
importance of individual offender culpability in the proper assessment of offense seriousness. Congressional
directives and mandatory minimum sentences have contributed to the difficulty of achieving a fair and proportionate
sentencing system.
[*25] We conclude Part IV by arguing that understanding the Guidelines' philosophy can have real
implications for how judges should apply the Guidelines and when they should depart from them. The debate over
departures has centered on whether judges have too much or too little discretion. The departure case law parses
ambiguous phrases, such as each Guideline's "heartland," which has shed little light on the most important question:
"When is departure justified?"
We believe that departure is best justified when it is used to achieve the goal of the SRA--elimination of
disparity through adoption of a uniform sentencing philosophy--and to assure that the Guidelines are achieving their
own purposes: proportionate punishment and appropriate incapacitation. Judges should review offense level
calculations in every case by asking: "Is the harm caused by this offense greater or lesser than the harm caused by
the offenses these Guidelines were written for? Is this offender's culpability greater or lesser than the offenders these
Guidelines were intended for?" The criminal history score should be reviewed by asking: "Is this offender's risk of
recidivism greater or lesser than other offenders in this criminal history category?"
Granted, these questions do not always have clear answers. It would help if the Commission better explained its
intentions and better described the types of cases to which each Guideline was meant to apply. But we believe
departure analysis can become better focused than under current law n19 or proposed alternatives n20 if we
recognize that the vast majority of the guidelines fit clearly within the Commission's overall approach of modified
just desert. Through judicial interpretation of the Guidelines, reasoned departures, appellate review, and
Commission study and amendment of the Guidelines, a clearer understanding of the rules and of the federal
philosophy of sentencing will emerge.
Some judges may object to this focusing as a further constraint on the circumstances that warrant departure. But
recognizing the Guidelines' philosophy can liberate judges from the worst of the rules: those that are poorly crafted
to achieve the Guidelines' own purposes. Any rules created by a centralized authority and necessarily cast in fallible
human language are bound to miss their mark when applied in some particular situations. Departure in cases where

the Guidelines result in disproportionate punishment, or inadequate or excessive incapacitation, [*26] provides
feedback to the Commission about which guidelines are most in need of revision. Far from leading to unwarranted
disparity, departures to achieve the Guidelines' own purposes are needed to ensure similar treatment of offenders
who are similar in the ways most relevant to federal sentencing today.
B. How the Guidelines' Philosophy Got Lost
In this section, we start by reviewing the chorus of criticism generated by the Commission's refusal to articulate
an explicit sentencing philosophy. We trace the root of the Commission's philosophical impasse to the SRA's own
indeterminacy over which sentencing purposes should have priority. The Commission's struggles with various
models of sentencing are reviewed, along with the Commission's ultimate turn to an empirical examination of past
practice as a basis for the Guidelines. The role of congressional interventions is also discussed.
1. The Critics Speak
The original Commission's refusal to articulate an explicit rationale for the Guidelines was met with a torrent of
criticism. Professor Andrew von Hirsch, a leading scholar closely identified with the "just deserts" school of
sentencing, n21 wrote shortly after the Guidelines were promulgated that "The U.S. Sentencing Commission . . .
paid little attention to defining a sentencing rationale. . . . The Commission's conclusion can be summarized thus:
since people disagree over the aims of sentencing, it is best to have no rationale at all." n22 Professor Marc Miller, a
prolific Guidelines commentator and former editor of the Federal Sentencing Reporter, wrote that "the federal
sentencing guidelines have not been designed or applied in a manner explicitly intended to achieve specific purposes
of sentencing. . . . The failure of the Commission and the courts to incorporate and advance these purposes underlies
many of the system's critics' strongest complaints." n23
Examples of such criticisms could be multiplied n24 and are certainly not limited [*27] to academics. Judges
have criticized the Guidelines' lack of an explicit rationale, n25 and two of the original Commissioners resigned in
frustration over what they saw as unprincipled policy development at the Commission. n26 Clearly, the question of
the Guidelines' philosophy has been seen as important, but also difficult and controversial.
In light of this critical reaction to the initial Guidelines, one might expect that the situation would have
improved by now, fifteen years after the Guidelines were promulgated. n27 The 562-page Guidelines Manual has
been amended over 600 times, with the amendments themselves contained in a 672-page Appendix. n28 But in
many cases, guideline amendments have only fueled the criticism. n29 Commentators complain that the
Commission gives little explanation about why changes are needed or what the changes are intended to accomplish.
Furthermore, the published "reasons for amendment" are seen as cursory and as failing to show how the amended
guideline will be more effective. n30
In their 1998 book, Fear of Judging: Sentencing Guidelines in the Federal Courts, Professor Kate Stith and the
Honorable Jose A. Cabranes, after reviewing the first Commission's work and thirteen years of subsequent
development, reached a discouraging conclusion:
The Commission has made no further mention of the issue of sentencing philosophy since its general
and superficial discussion of the purposes of criminal sentencing in 1987. Nowhere in the forest of
directives that the Commission has promulgated over the last decade can one find a discussion of
[*28] the rationale for the particular approaches . . . adopted by the Commission. . . . As a result, in
applying the Guidelines, the courts are often without information regarding the underlying policies or
objectives that the Commission is seeking to achieve through its sentencing rules. n31
Here, a sitting judge reports that the Commission has failed to provide the tools judges need to apply the Guidelines
successfully. Yet such criticism did not move the first or subsequent Commissions to articulate the policies and
objectives that lie behind the rules.
It should be noted at the outset that many guideline amendments are not initiated by the Commission based on
research identifying flaws in the existing rules. The Guidelines are often amended because Congress directs the
Commission to increase sentences for a particular type of crime, often a crime that has received recent media
attention. n32 For example, in 2000, Congress directed the Commission to increase penalties for trafficking in the
"club drug" MDMA, commonly known as "ecstasy." n33 The Commission responded with an amendment doubling,
and in some cases tripling, penalties. n34 Directives from Congress to amend the Guidelines are seen as preferable
to enactment of mandatory minimum penalty statutes (which call for prison terms of at least a certain number of

years for every crime involving, for example, a certain quantity of drugs). n35 In both cases, however, the
Commission must struggle with integrating the congressionally-required penalties with the [*29] overall Guideline
structure. n36
2. The Root of the Problem
Most commentators blame the original Commission for failing to articulate a sentencing philosophy. n37 But
before the Commission came the SRA itself and it lies at the root of the confusion. The SRA clearly establishes a
cardinal principle for the Guidelines--similar treatment of similar offenders n38 --and mandates a comprehensive,
hybrid philosophy that accommodates all four of the traditional purposes of sentencing. But the SRA does not
specify priorities among these purposes or explain how the well-known tensions among them should be resolved.
n39
As an example of these tensions, consider the sentencing of so-called "white collar" offenders. An accountant
convicted of embezzling $ 150,000 from her company will likely suffer professional consequences, including
removal from her position. If she accepts responsibility for her crime, has no prior criminal record, and has no
apparent opportunity to commit another embezzlement, a judge may conclude that the likelihood of recidivism is
low and that there is no need for imprisonment to protect the public. But imprisonment may still be justified if
deterrence or just punishment for the crime already committed is the primary goal of sentencing.
The original and subsequent Commissions have sought to increase punishment [*30] for white collar crimes.
n40 Research showed that prior to the Guidelines, simple probation was common in cases like this one. n41 But
because other property crimes, like theft, involving similar amounts of money often resulted in imprisonment, the
original Commission decided to require imprisonment for the embezzler and thief alike to ensure that similar cases
are treated similarly. n42 The amount of economic harm done by the crime being sentenced was judged a more
important factor than the likelihood of future crime by the offender. Clearly, the characteristics of the offense and
the offender that are relevant, and the appropriate sentence, depend on which purposes of sentencing one is trying to
achieve.
Examples like this embezzler convince many observers that tough choices must be made about sentencing
philosophy. When it set out to draft the SRA, however, "Congress was ambivalent about prioritization of purposes
and largely fudged the issue." n43 The SRA contains references to different purposes at different places n44 in a
manner that appears balanced to some observers n45 but simply contradictory to others. n46 While certain
philosophies of sentencing are discussed in the legislative history and rejected outright, n47 there is no indication of
which philosophy Congress intended to endorse.
This indeterminacy of priorities among the purposes in the SRA was the source [*31] of much trouble for the
early Commission. Several Commissioners--notably those from an academic rather than a judicial background-came to their positions with strongly-held ideas about what philosophy should underlie the Guidelines. For the first
eighteen months of its existence, the Commission debated and drafted competing versions of the Guidelines, each
built on fundamentally different philosophies. n48 Commissioner Paul Robinson developed a draft built largely on
the deontological principles of just deserts. n49 Commissioner Michael Block worked with a team of economists on
a utilitarian approach emphasizing "optimal penalties." n50 But none of these proposals gained sufficient support
from outside reviewers or from a majority of other Commissioners to win acceptance.
The failure of the original Commission to come to a meeting of the minds on the Guidelines' rationale became
painfully obvious, leading to a search for some sort of compromise. Commissioner Robinson ultimately dissented
from promulgation of the initial Guidelines and resigned from the Commission, declaring that the Guidelines
represented a "failure to provide a rational and coherent sentencing system" or to "provide sentences calculated to
achieve the statutory purposes of sentencing." n51 Other Commissioners continued to serve, at least for a while,
n52 but their competing visions were made plain in a series of sometimes-dueling law review articles. n53
[*32] The dilemma the Commission faced and the resolution it finally adopted was described in the
introduction to the Guidelines Manual:
A philosophical problem arose when the Commission attempted to reconcile the differing perceptions
of the purposes of criminal punishment. . . . Some argue that appropriate punishment should be
defined primarily on the bases of the principle of "just deserts." Under this principle, the punishment
should be scaled to the offenders' culpability and the resulting harms. Others argue that punishment
should be imposed primarily on the bases of practical "crime control" considerations. This theory

calls for sentences that most effectively lessen the likelihood of future crime, either by deterring
others or incapacitating the defendant.
Adherents of each of these points of view urged the Commission to choose between them and
accord one primacy over the other. As a practical matter, however, this choice was unnecessary
because in most sentencing decisions the application of either philosophy will produce the same or
similar results.
In this passage, the original Commission admitted that it had not reached a meeting of the minds, but denied that the
philosophical choices it faced were ultimately of much import.
This last claim--that in most situations different purposes of sentencing do not pull in different directions--has
been the basis for much of the criticism. n54 It has failed to convince observers, schooled in familiar examples like
the embezzler described above, who insist that choices among the purposes must be made before a philosophically
coherent system can be developed. In Part III we demonstrate some truth to the Commission's claim: commonalities
among the different purposes, and uncertainty about their exact requirements, can support rules that are consistent
with several purposes at once in most situations. But first, we discuss how the Commission developed the
Guidelines we have today once it abandoned the philosophical debate.
3. The Original Commission's Compromises and Accommodations
Instead of deducing the structure of the Guidelines from philosophical first principles, a majority of the
Commission decided to use an empirical approach. Justice Stephen Breyer, then a Commissioner and a judge on the
First Circuit Court of Appeals, described the dilemma and its resolution in a subsequent law review article:
Faced, on the one hand, with those who advocated "just deserts" but could not produce a convincing,
objective way to rank [the seriousness of] criminal behavior in detail, and on the other hand, with
those who advocated "deterrence" [*33] but had no convincing empirical data linking detailed and
small variations in punishment to prevention of crime, the Commission reached an important
compromise. It decided to base the Guidelines primarily upon typical, or average, actual past
practice. n55
The absence of data that would illuminate how to implement either a just desert or crime control philosophy forced
the Commission to turn to the one source of reliable data it had: data on the past practices of judges.
The Commission began with a statistical analysis of the sentences imposed on a sample of 10,000 cases
sentenced in 1985. Based on information gleaned from presentence reports, the Commission determined the average
sentences for various types of crime and the aggravating and mitigating factors that were significantly correlated
with increases or decreases in the sentences, along with each factor's magnitude. n56 The Commission decided to
base the "offense level" for each type of crime, which directly determines the sentencing range into which the
offender will fall, on these average sentences unless a reason for a different result could be articulated that was
accepted by a majority of the Commissioners. n57
The turn to data on past practices was clearly a crucial step in breaking the Commission's philosophical
impasse, but the extent to which sentences under the Guidelines actually mirror past practice has been overstated.
n58 The Guidelines that were ultimately promulgated actually departed from past practice for the largest share of
defendants sentenced in the federal courts: white collar and drug trafficking offenders. Important considerations led
the Commission away from the data. For one, the SRA itself required that the Commission provide "a substantial
term of imprisonment" for certain categories of offender. n59 It directed the Commission to
Insure that the guidelines reflect that, in many cases, current sentences do not accurately reflect the
seriousness of the offense. This will require that, as a starting point . . . the Commission ascertain the
average sentences imposed . . . prior to the creation of the Commission. . . . The Commission shall
not be bound by such average sentences, and shall independently develop a sentencing range that is
consistent with the purposes of sentencing . . .. n60
In the case of drug trafficking, which is the largest category of defendants [*34] sentenced under the
Guidelines, n61 the Commission's actions were far from independent or based on consideration of past practice or
the purposes of sentencing. In 1986 and 1988, before the Commission could complete its work, Congress intervened

through enactment of mandatory minimum penalty statutes, which tied the years of imprisonment required for
various drug crimes to the type and quantity of drugs involved. n62 The congressional intervention severely
constrained the Commission's approach, n63 but curiously, the dilemmas these statutes created are given little
attention in the material the original Commission published to explain its work. n64 It was not until 1991 that the
Commission published a major critique explaining how the mandatory minimums conflict with the finer-grained
calibrations of the Guidelines. n65 Yet the consequences of mandatory minimums on the Commission's work can
hardly be overstated and cannot be catalogued here. n66 One commentator has called mandatory minimums a
betrayal of sentencing reform, and characterized Congress's actions as a legislative Dr. Jekyll and Mr. Hyde. n67
There is no doubt that at the inception of the Guidelines, the mandatory minimums profoundly affected overall
penalty levels and the Commission's ability [*35] to fashion a coherent and proportional sentencing system. n68
The philosophical compromises among Commissioners, the turn to past practices, and the accommodation of
congressional mandates resulted in Guidelines that are an amalgam of empirical results and explicit or implicit
policy choices. This certainly raises difficult problems for Guidelines interpreters. How should our understanding of
the rules be influenced by knowledge that certain provisions have their source in Congress and others in the
Commission? How should the narrow intentions underlying a particular provision be reconciled with the general
reasons that make best sense of the Guidelines as a whole? These are difficult problems, but they are hardly unique
to the Guidelines. Furthermore, as we discuss in the next section, normal methods of judicial interpretation can be
applied to these questions.
II. THE PROJECT OF RATIONAL RECONSTRUCTION
Treating the Guidelines as rules without reasons creates many problems, while finding a philosophy for the
Guidelines would bring many benefits. Of course, simply inventing a philosophy out of thin air is not legitimate. But
a normal tool of judicial interpretation can be used to discover the Guidelines' philosophy even though the
Commission has not chosen to articulate it.
In Part A of this section, problems are discussed that arise if we deny that the Guidelines have a philosophy. In
Part B, the method of rational reconstruction is introduced and defended against other methods of understanding or
criticizing the Guidelines. In Part C, the authoritative sources of the Guidelines' philosophy are reviewed, including
the constitutional and statutory constraints within which any guideline philosophy must operate.
[*36] A. The Consequences of Philosophy-Free Guidelines
The Guidelines are not the first laws to have been shaped by multiple agendas or to be marked by political
accommodation and compromise. But there are some specific reasons why incoherence in the Guidelines creates
special problems. In this section four such reasons are discussed, including (1) the impossibility of defining
unwarranted disparity without a background theory that tells us which offender characteristics are relevant, and (2)
the impossibility of properly evaluating the Guidelines without a clear understanding of what they are trying to
accomplish. In this section, we also argue that the absence of clear principles underlying the Guidelines (3) weakens
the rationality and independence of Commission decision-making, and (4) denies judges a crucial tool of legal
reasoning.
1. The Empty Idea of Disparity
At the heart of the SRA lies the cardinal principle of justice: equal treatment for similar offenders. No issue
received more attention from academics and legislators in the debates preceding the Act. n69 But the principle of
equal treatment, while inspiring allegiance from virtually everyone, is also famously devoid of content. n70 Without
a larger philosophy that defines which offense and offender characteristics are relevant, and which can be safely
ignored, equal treatment and its inverse, unwarranted disparity, become empty formalisms. n71 No one believes it is
important to treat redheads similarly, but some would argue we should treat equally serious offenses similarly, while
others would argue we should treat equally dangerous offenders similarly (all other relevant things being equal). We
need a larger philosophy to know how to implement formal justice.
This problem is especially acute in a guidelines system because sentencing reform was intended to rationalize
the sentencing process. Sentencing commissions [*37] are given a task not faced by either courts deciding
particular cases or legislatures deciding penalties for particular crimes. Specifically, commissions must take a
systemic point of view and develop guidelines for all offenses and offenders and justify each of the distinctions
drawn by the guideline rules. Sentencing philosophies like "just deserts" require comparisons among all types of
offenses to ensure that the severity of punishment is proportionate to the seriousness of the crime. Without a

comprehensive theory explaining why the rules treat two offenders differently, the Guidelines risk drawing
"distinctions without a difference." The Guidelines may treat different crimes differently, and may even emphasize
different purposes of sentencing for different crimes, so long as there is a non-arbitrary reason for the different
treatment that can be articulated and applied consistently. n72
This is a practical and political problem as well as a theoretical one. The Commission had a hard time justifying
more lenient treatment for a white collar crime compared to a so-called "street" property crime when the economic
harm caused by both was similar. Or to cite a more current example, since crack and powder cocaine are similarly
harmful, imposing significantly harsher penalties on crack is seen as unfair, even though there are historical reasons
related to the mid-1980s crack epidemic for the harsher treatment of crack. When it comes to moral justification, as
opposed to historical explanation, creating exceptions or switching purposes from crime to crime can seem arbitrary
and capricious. A comprehensive sentencing philosophy, applied to all offenders, supplies the necessary distinctions.
2. Missing Criteria for Evaluation
Without a clear understanding of what the Guidelines are trying to accomplish, we lack standards to evaluate
the system. To paraphrase one Guideline critic, "if you don't know where you're going, you can't tell if you've
arrived." n73 The SRA directs the Commission to "develop means of measuring the degree to which the sentencing,
penal, and correctional practices are effective in meeting the purposes of sentencing . . .." n74 But to properly
evaluate a system one must know the priorities among its various goals. Should we judge the Guidelines largely by
how successfully they punish proportionately, how well they target the most dangerous offenders for incapacitation,
or how successfully they provide offenders with the training or treatment they need? If many conflicting goals are in
play, it may appear that evaluators can create a false impression of success by picking and choosing [*38] which
results to highlight and which to ignore.
The lack of standards for evaluating the system also makes criticizing individual Guidelines more difficult. Any
argument that a particular Guideline is anomalous, arbitrary, or "out of line" assumes a background understanding of
what the Guidelines as a whole are trying to accomplish. One can define an anomaly only in contrast to an overall
pattern of consistency. For example, Congress's recent directive to increase penalties for "ecstasy" resulted in an
amended drug trafficking guideline that treats ecstasy more harshly than heroin on a dose-by-dose basis. n75 Many
experts regard heroin as more harmful than ecstasy and argue that the amendment would lead to anomalously severe
punishment for ecstasy. n76 But if the purpose of the guideline is to deter crime rather than to sentence
proportionately, then evidence of a recent ecstasy epidemic might justify increased penalties to send a stronger
deterrent signal. We cannot conclude that the ecstasy amendment created an anomaly unless we know the theory
underlying the Guidelines as a whole.
3. Weakened Rational Decision-making
Articulating a comprehensive theory of the Guidelines would help to avoid ad hoc decision-making or post hoc
rationalizations of decisions reached on other grounds. n77 The Sentencing Commission was created, at least in
some people's minds, to act as a buffer against fleeting political passions or arbitrary decision-making divorced from
deliberate consideration of how best to achieve our goals for sentencing. n78 A consistent theory of sentencing
would help decision-makers [*39] highlight the important issues and resist the pressures of the moment. It can
bolster policy makers' confidence in their decisions. Some have argued that the Commission's position vis-a-vis
Congress is weakened because of the Commission's failure to explain the Guidelines' overall structure in a
principled way. n79 For example, if there is little sense that the Guidelines have been carefully calibrated to punish
proportionately to the seriousness of the crime, then Congress, or the Commission itself, feels less pressure to avoid
actions that would distort this proportionality.
4. Missing Tools for Legal Reasoning
Without understanding the reasons for the rules, judges are denied a vital tool for interpreting ambiguous
guideline provisions and applying the rules using instrumental reasoning. The Guidelines become a degenerate type
of law: letter but no spirit. The importance of understanding the purpose of a rule is well recognized within
jurisprudence. n80 Legislative intent and purpose form part of the canons of statutory construction. There is no
reason to believe that the Guidelines can do without this vital tool of judicial decision-making.
We suspect that the absence of an understanding of the purposes underlying the Guidelines contributes to the
feeling of many judges that sentencing under the Guidelines is mechanical and that judges' role is little more than
that of an accountant. n81 Too often the rules seem empty and arbitrary, their purpose unclear, and the resulting

sentence seems unconnected to an overarching philosophy that could justify it. Judges complain that they have been
reduced to computers or clerks, forced to engage in tedious and obscure fact-finding and mathematics. n82 They
have little opportunity for more challenging types of legal reasoning or for ways to contribute to the development of
sentencing policy. In Part IV we discuss how recognizing the Guidelines' philosophy can improve the experience
and quality of judging under the Guidelines.
B. The Method of Rational Reconstruction
The solution we propose for the problems discussed above is to identify the [*40] Guidelines' philosophy
using a routine and widely-accepted method of judicial interpretation. We call this method "rational reconstruction"
n83 but it has many other names and is found in many different fields. n84 Rational reconstruction as an
interpretive method was articulated in philosophy and the history of science and has only recently found its way into
legal scholarship. But no one should think it is novel or idiosyncratic. Rational reconstruction is a general name for
the method that has dominated accounts of judicial decision-making at least since H.L.A. Hart's description of the
"internal" point of view for understanding law. n85 It resembles the interpretive methods of leading legal
philosophers, such as Ronald Dworkin, n86 and it is the approach used by law professors who systematize a body
of law and by judges who identify and extend the principles underlying a line of precedent or the purposes animating
a set of regulations.
Rational reconstruction seeks to identify the general principles that best explain a body of work as if they were
the coherent product of a single rational mind. n87 Rational reconstruction is a process of both discovery and
creation. It involves discovery because it addresses an objective base of material and seeks to uncover the principles
that lie latent within it, rather than the principles that the interpreter might prefer if writing on a clean slate. It
involves creation because imagination is needed to find the principles that can unify and explain the particulars, and
judgment is needed to decide which of several possible theories best fits the facts.
While rational reconstruction is well within the mainstream of English-American jurisprudence, it is not, of
course, the only accepted basis for judicial decision-making. Also recognized within jurisprudence are methods that
seek to discover the original intentions of the authors of a rule, or that instruct judges to decide cases according to a
particular moral theory, such as natural law or the maximization of economic efficiency, regardless of whether the
rule of the decision coheres with other decisions. n88 But both of these approaches seem poorly suited to
interpretation of the Guidelines. As described earlier, the original Commission did not reach a meeting of the minds
about the Guidelines' philosophy, [*41] so their original intent provides little guidance. n89 Similarly, instructing
judges to decide cases based on the moral theory they personally favor would give reign to the individual and
disparate judicial philosophies that the SRA was intended to curtail. What is needed is a shared understanding of the
purposes of sentencing. Rational reconstruction seems the best hope for articulating the shared understanding lying
implicit in the Guidelines' rules.
In the method of rational reconstruction, the ultimate test for choosing among competing theories is coherence.
n90 The winning theory makes the best sense of the materials one is interpreting. The goal is to unify the rules with
as few and as consistent a number of overarching principles or purposes as possible. The expectation is not that
inconsistencies will be eliminated altogether, but that one will adopt the theory that maximizes coherence and
minimizes anomalies as much as possible. n91
In Part III, we reconstruct an account of the Guidelines that we believe is coherent, but we also admit that some
guideline provisions do not fit well with our overall account and must be considered anomalies. Others may disagree
that our account is the best theory of the Guidelines, or that it is sufficiently coherent to qualify as a philosophy.
Judgments about coherence are inherently contestable and partly subjective, since they depend both on the materials
being interpreted and on the values and beliefs of the interpreter. n92 We hope those who disagree with our account
will be challenged to argue for a different one they believe is more true to the Guidelines. n93
[*42] Some, however, may have deeper doubts about our project, and question whether it is even desirable to
reconstruct the philosophy of the Guidelines. Rather than focus on the Guidelines' consistencies, critics will focus on
the anomalies and argue that the Guidelines are fatally flawed. This view naturally will be favored by those who
think that the best hope for improving federal sentencing is to destroy the Guidelines and to replace them with
something else. Our preference for rational reconstruction over critical deconstruction grows from our commitment
to the goals of the SRA and our belief that the Guidelines are likely to be with us for some time to come. Failing to
develop a theory for the Guidelines leads to the intolerable consequences discussed above.

The account of the Guidelines offered in Part III has value even if one does not accept our strongest claim: that
modified just desert is the Guidelines' philosophy, with real consequences for how judges should decide cases.
Articulating the Guidelines' underlying principles makes it easier to debate the policy choices implicit in the rules
and provides a standard for policy makers who want their decisions to be as consistent as possible with the current
law. But some of the advantages of recognizing a philosophy for the Guidelines--for example, its implications for
the theory of departure discussed in Part IV.C.--accrue only if one accepts that our account, or at least some account,
of the Guidelines' philosophy has the force of law.
It should be made clear from the outset that our position at the time this Article was written as staffers with the
U.S. Sentencing Commission grants no special authority to the interpretation of the Guidelines we offer. The
Commission certainly has the power to declare or change its philosophy through the votes of a majority of its
members, but we are not claiming to speak here for the Commission or for any individual Commissioners. n94 The
point of our argument is that even without additional Commission action, the Guidelines already have a philosophy
of sentencing. If this philosophy were to become better recognized by the courts, it would, of course, gain in legal
force.
C. Sources of the Guidelines' Philosophy
The first step in a rational reconstruction is to define the scope of materials being interpreted. Because we want
to find the interpretation with the greatest legal authority, all legally relevant texts must be included, and our
interpretation must be consistent with the Constitution and with applicable statutes and precedents.
In this section, we review these materials, beginning with the SRA and the [*43] leading Supreme Court cases
arising under it. We argue that in order to shed light on the reasoning underlying the Guidelines, judges are free to
look beyond these materials and the text of the Guidelines, policy statements, and commentary to other supporting
material, such as Commission reports. Finally, we caution interpreters not to accept at face value every reference to
purposes found in Commission materials. A distinction must be drawn between general justifying aims, which the
Commission may cite to explain the relevance of a particular consideration to sentencing, and the particular reasons
that explain the content and structure of the actual Guideline rules.
1. The SRA and Mistretta
The SRA delegated Congress's power to establish sentencing policy to the U.S. Sentencing Commission. n95
In Mistretta v. United States, the U. S. Supreme Court upheld the constitutionality of that delegation. n96 The Court
held that the SRA is constitutional because Congress provided, through the numerous directives in the Act itself, a
sufficient "intelligible principle" to guide the Commission's work. n97 The Commission is not free to ignore
unambiguous directives in the SRA. n98
The SRA does not, however, prescribe every detail of the Guidelines' philosophy. Congress "delegated
significant discretion to the Commission to draw judgments from its analysis of existing sentencing practice and
alternative sentencing models . . . for carrying out the general policy and purpose of the [SRA]." n99 According to
Justice Breyer, "the very nature of the [Commission's] task, along with the structure of the [SRA], indicates a
congressional intent to delegate primarily to the Commission the job of interpreting, and harmonizing, the [*44]
authorizing Act's specific statutory instruction. . . ." n100 Thus, the Commission has broad discretion to balance and
refine the statute's complex and competing aims, and judges must defer to the Commission's decisions so long as the
Guidelines do not violate the Constitution or a statute. n101
While the SRA gave the Commission significant discretion to refine sentencing policy, it places a constraint on
the type of philosophy the Commission can adopt. The SRA requires a hybrid philosophy, one that accommodates in
some manner all four purposes of sentencing. n102 Congress considered adopting a single-purpose approach, but
expressly declined to do so. n103 The Commission is also required to "develop means of measuring the degree to
which the sentencing, penal, and correctional practices are effective in meeting the purposes of sentencing[,]" which
clearly indicates that the Guidelines are to address each of the four sentencing purposes. n104
Former Commissioner Paul Robinson has given the problem of hybrid theories of punishment more sustained
attention than any other writer, and he provides several models for how a hybrid theory can be both rational and
coherent. n105 The key to incorporating multiple objectives into a sentencing theory is to identify a meta-principle
that guides how different objectives should be prioritized when [*45] they come into conflict. A hybrid theory is
not simply an amalgam of multiple purposes; a hybrid theory illuminates the weight given to different purposes and
clarifies which purpose controls when they cannot be pursued simultaneously.

In Part III we describe how the Guidelines accommodate all four purposes of sentencing and how they resolve
conflicts among them. While not as fully rationalized as the ideal described by Professor Robinson, the Guidelines
are not a mere hodgepodge. Close examination of the rules can convey a sense of the weight the Guidelines give to
each purpose. Commentators who insist that just punishment and utilitarian goals are "incommensurable" and cannot
be weighed on a common metric will not be satisfied with this resolution. n106 But as a matter of law the
Guidelines do balance the need for just punishment against several utilitarian aims, n107 and a hybrid philosophy of
this type is required by the SRA.
2. The Guidelines and Commentary
In addition to the Guidelines themselves, the Supreme Court has held that commentary "that interprets or
explains a guideline" must be considered when applying it. n108 "Commentary in the Guidelines Manual that
interprets or explains a guideline is authoritative unless it violates the Constitution or a federal statute, or is
inconsistent with, or a plainly erroneous reading of, that guideline." n109 Furthermore, "the principle that the
Guidelines Manual is binding applies as well to policy statements." n110 Thus, the text of the entire Guidelines
Manual, including commentary, policy statements, and Appendix C, which gives reasons for amendments, should be
considered when interpreting the Guidelines.
Concerning departure decisions, 18 U.S.C. § 3553(b) states that "in determining [*46] whether a circumstance
was adequately taken into consideration, the court shall consider only the sentencing guidelines, policy statements,
and official commentary of the Sentencing Commission." This restriction was added to the statute in 1987 to prevent
individual Commissioners or Commission documents from being subpoenaed to evaluate the adequacy of the
Commission's consideration of matters that might be grounds for departure. n111 On its face, the restriction does
not apply to contexts outside the departure decision, such as interpretation of an ambiguous guideline provision. And
in practice, courts have felt free to rely on material outside the Guidelines Manual, even when deciding whether to
depart. n112 Commission reports to Congress and law review articles by former Commissioners can all shed light
on the Guidelines' theory. Of particular interest is the Supplementary Report on the Initial Sentencing Guidelines
and Policy Statements issued by the original Commission in 1987 to explain the basis for the initial guidelines.
3. General Justifying Aims Versus Specific Reasons
Reconstructing the Guidelines' philosophy starts with reading what the Commission has written in the
Guidelines Manual and elsewhere. But general discussions of the purposes of the Guidelines in these texts should
not always be taken at face value. In many cases, the Commission offers only what H.L.A. Hart described as
"general justifying aims" n113 for the Guidelines, that is, general explanations of what the criminal justice system is
trying to achieve. But these generalities often [*47] do not explain the content and form taken by particular
guidelines or how these rules justify a sentence imposed in a particular case. For example, Chapter Four of the
Guidelines Manual begins by describing how criminal history can be relevant to all four statutory purposes. n114
But this general declaration contributes little to our understanding of why, for example, convictions are not counted
under the rules in Chapter Four if they are more than fifteen years old.
Rather than rely on general explanations, interpreters must examine the content and structure of the rules
themselves. In the words of Professor Frank Bowman, "the purposes and values behind a scheme of laws may be
divined as well, or better, from an examination of the laws themselves than from reading what the lawmaker said
about the laws. In the case of the Federal Sentencing Guidelines, the combination of the Commission's official
explanations for its design in the Introduction to the Guidelines, the supplementary official and unofficial statements
of individual commissioners in law reviews and elsewhere, and an examination of the Guidelines themselves
produces an unusually clear picture of the purposes, objectives, and values undergirding the Guidelines system."
n115
We believe courts should conduct this examination by comparing the content [*48] and structure of the
particular guideline rules to what we would expect if the Guidelines had been written to implement a particular
sentencing philosophy. The extensive literature on sentencing provides a range of models illustrating how a coherent
sentencing system designed to implement various purposes would look. n116 Accordingly, these models can be
used as templates to see which makes the best sense of the actual Guideline rules. The best-fitting model is the best
interpretation of the Guidelines, even if the Commission nowhere articulates that particular theory in all its details.
4. United States v. Koon: "The Structure and Theory of the Guidelines as a Whole"

While judges need to understand the reasons underlying each particular Guideline rule, they cannot examine
each rule in isolation. Often a rule's proper functioning can be understood only by seeing how it interacts with other
guidelines to accomplish the goals of the system. In the words of the United States Supreme Court in United States
v. Koon, judges must examine "the structure and theory of . . . the Guidelines . . . as a whole." n117
The decision in Koon is perhaps the most important for understanding how judges should approach sentencing
under the Guidelines, but the decision has been criticized as contradictory and confused. n118 The Court seemed to
expand the discretion of sentencing judges by characterizing as a factual question, subject to an abuse of discretion
standard of review, whether a particular factor is a proper ground for departure. But a majority of the Court also
rejected several of the sentencing judges' grounds for departure, declaring that the factors were within the
"heartland" of the applicable guideline and thus unsuitable as a ground for departure.
As we discuss in Part VI.C.2, we believe the "heartland" concept as articulated in the Guidelines Manual and in
Koon has proven to mean different things to different people and must be refocused. n119 But much of the Court's
analysis in Koon remains vital. The Court emphasized the judiciary's responsibility to defer to [*49] the policy
choices made by the Commission n120 and to discover those choices by constructing a theory of the Guidelines as a
whole. The Court came close to identifying rational reconstruction as a proper method for constructing that theory
(although not by that name). And all of the court's substantive conclusions, save one, are consistent with the theory
that modified just desert is the federal philosophy of sentencing and that departures should be upheld when they are
in pursuit of those purposes.
The facts of Koon are well known. The defendants were officers with the Los Angeles Police Department. They
were tried initially in state court for assault and excessive use of force by a police officer in the arrest of Rodney
King. Their acquittal in the state prosecution sparked the infamous Los Angeles riots. n121 The officers were
retried and convicted in federal district court for violating King's constitutional rights under color of law. The
sentencing range for this offense is based in part on the underlying criminal conduct, in this case aggravated assault,
under U.S.S.G. § 2A2.2, which increased their offense level for the use of a dangerous weapon and the victim's
bodily injury. With these increases, but given their lack of criminal history, the sentencing range was seventy to
eighty-seven months' imprisonment. n122 The district court departed downward eight offense levels, however, to a
sentencing range of thirty to thirty-seven months' imprisonment and sentenced the defendants to thirty months.
n123 The court departed downward for five reasons: (1) because of the victim's misconduct of fleeing and resisting
arrest; (2) because the defendants, as police officers, stood a high likelihood of being abused in prison; (3) because
of the successive state and federal prosecutions of the defendants; (4) because the defendants would likely lose their
jobs as a result of their convictions; and (5) because the defendants posed a low risk of recidivism. n124
The U.S. Supreme Court unanimously rejected the fifth ground for departure because Guideline commentary
discourages departure in this circumstance. The Commission explains that "a departure below the lower limit of the
Guidelines' range for Criminal History Category I on the basis of the adequacy of criminal history cannot be
appropriate." n125 Although not articulated by the Commission or the Court, the theory seems clear: the offense
level measures the seriousness of the offender's present offense, and the imprisonment range required for offenders
in Criminal History Category I is what the Commission has judged to be proportionate [*50] to the seriousness of
that offense. A first-time offender's low probability of recidivism is already reflected in that range. This is how the
Guidelines implement the two-dimensional modified just desert theory, as described more fully in Part III.
The majority of the Court also concluded that victim misconduct was an acceptable ground for departure.
Guideline commentary again speaks to this factor, but in this case encourages departure "if the victim's wrongful
conduct contributed significantly to provoking the offense." n126 Again, the Guidelines commentary is consistent
with a modified just desert theory of the Guidelines. The seriousness of a crime depends on both the harm it causes
and on the offender's personal culpability for that harm. A victim's provocation lowers the offender's culpability for
the offense.
The majority of the Court also concluded that susceptibility to abuse in prison and successive state and federal
prosecutions were appropriate bases for departure. On these two factors the Commission does not provide clear
guidance in commentary. The sentencing court had determined that "the extraordinary notoriety and national media
coverage of this case, coupled with defendants' status as police officers" n127 made these offenders unusually
susceptible to abuse in prison and the Supreme Court accepted its determination. The Court also accepted the
sentencing judge's determination that the toll of successive state and federal prosecution entitled these defendants to
a downward departure because it "significantly burdened the defendants." n128 Though not clearly articulated by
the court, the theory seems to be that susceptibility to abuse in prison and successive state and federal prosecutions

effectively increased the punishment being imposed on these offenders compared to typical offenders sentenced
under the Guidelines. Downward departure is thus needed to keep the total punishment proportionate to the
seriousness of their crimes.
Given this theory, it is curious that the Court rejected departure based on the career loss and the unusual public
anguish and disgrace suffered by these offenders. The majority noted that public officials convicted of abusing their
positions often lose their jobs and concluded that the Commission must have taken such collateral consequences into
account when designing the guideline for civil rights violations. n129 It seems to us that speculation about which
factors are included in the "heartland" of a guideline, or what the Commission can be presumed to have taken into
account, are unreliable grounds for departure analysis. n130 A better focus would be the relevance of the factor to
the purposes of the Guidelines. Loss of a career combined with exceptional public disgrace seem to us as relevant to
the proportionality of punishment as susceptibility to abuse in [*51] prison or successive prosecution. n131
Regardless of this inconsistency, however, the Court in Koon began to identify an approach to the Guidelines
that displays many of the characteristics of rational reconstruction. The justices presuppose, as we believe judges
must, a "rational normative order" to the Guidelines. n132 They sought to identify a theory for the Guidelines as a
whole. They examined the content and structure of individual Guidelines and the way that the offense level and
criminal history category work together to determine an appropriate sentence consistent with modified just desert.
They approved most departures when needed to achieve proportionate punishment and disapproved departure based
on low risk of recidivism when that risk had already been taken into account by the Guideline rules. The court in
Koon, while not fully articulating the method it was using or the philosophy it was implementing, began a process
that can be continued by judges and other interpreters today to illuminate the reason behind the Guidelines rules.
In Part III we demonstrate that proportionate punishment is the primary principle underlying the Guidelines.
The court in Koon began a process that can be continued by judges and other interpreters today to illuminate the
reason behind the Guidelines as a whole.
III. IDENTIFYING THE GUIDELINES' SENTENCING PHILOSOPHY
Having provided in Part II the methodology for identifying the philosophy underlying the Guidelines, in this
Part we apply the method. After introducing our conclusion that the Guidelines represent a "modified just deserts"
philosophy, we systematically review the four purposes of sentencing that the SRA requires the Guidelines to
accommodate. We demonstrate that the content and structure of the rules is most consistent with a philosophy that
gives the lowest priority to rehabilitation, secondary importance to incapacitation of higher risk offenders, and the
highest priority to proportionate punishment. The way that the Guidelines accommodate deterrence as a side benefit
of just punishment is also discussed.
A. Modified Just Desert
The philosophy underlying the Guidelines turns out to be very similar to the [*52] theory underlying every
other sentencing guideline system in the United States. n133 It is a hybrid philosophy that gives primary weight to
proportionate punishment--matching the severity of punishment to the seriousness of the crime--and secondary
weight to lengthening imprisonment for those offenders most likely to commit new crimes if left free. n134 In short,
it is a blend of just punishment and incapacitation, which in academic writings is generally called "modified just
desert." n135
The Supplementary Report that accompanied promulgation of the initial Guidelines states that the Commission
viewed the Guidelines as incorporating a hybrid theory of this kind, and leading advocates for "limiting
retributivism" and its subspecies "modified just desert" are explicitly cited in the Supplementary Report. n136 The
Commission explained:
Few theorists actually advocate either a pure just deserts or a pure crime-control approach. Crime
control limited by desert, and desert modified for crime-control considerations, are far more
commonly advocated. The Commission saw little practical difference in result between these two
hybrid approaches; the debate is to a large extent academic. . . . The Commission's decision is
consistent with the legislation's rejection of a single, doctrinal approach in favor of one that would
attempt to balance all the objectives of sentencing. n137
In this case, what the Commission said is matched by the content and structure of the guidelines it adopted, as we
hope to demonstrate in this section. Rehabilitation and deterrence are accommodated within a modified just desert

model, in a way described in sections B and D below. n138 But the specifics of the Guideline rules are best
explained by their primary emphasis on proportionate punishment and a secondary concern with the incapacitation
of higher risk offenders.
There appears to be something of a consensus today that these two purposes of sentencing are the most
important. The primary dimension of modified just desert is built into all criminal codes, which grade the
seriousness of offenses from petty misdemeanors to aggravated felonies and assign a range of minimum and
maximum [*53] penalties. n139 Criminal codes are also increasingly emphasizing the importance of
incapacitation, through enactment of enhanced penalties for repeat offenders and in numerous other ways. n140
Every state guideline system incorporates these two dimensions, even some systems that began with a more onedimensional approach. n141 For better or worse, unlike as recently as the mid-twentieth century, at the beginning of
the twenty-first-century n142 modified just desert is our nation's reigning sentencing philosophy.
The federal system adopts a two-dimensional grid or "sentencing table," which gives visual expression to the
two dimensions of the modified just desert theory. n143 The Guidelines measure the seriousness of an offense in
Chapters 2 and 3 with an "offense level," made up of a "base offense level"--a beginning score assigned to each
generic crime type--modified by "specific offense characteristics" representing aggravating and mitigating
circumstances that increase or decrease the offense level along its range from zero to forty-three. Offenders' risk of
recidivism is measured in Chapter 4 by a "criminal history score" determined by the number of prior convictions, the
length of the sentences that were imposed for each, and how recently the offender was convicted or incarcerated for
the prior offense. n144 Some state guideline systems include other factors that predict offenders' risk of recidivism.
n145 However, regardless of what factors are used, the purpose of this second dimension is clear: to incapacitate
more dangerous offenders for longer periods of time.
We can get a sense of the relative weight accorded incapacitation compared to just deserts by examining the
Sentencing Table. n146 The offense level forms the vertical axis, and the prison terms associated with it range from
zero months for levels one through eight, which permits a sentence of probation, to life in prison for the highest
level, forty-three. n147 The criminal history score forms the horizontal [*54] axis. n148 As a general rule, moving
across the six criminal history categories, a one-category increase affects the required prison term about the same as
a one-level increase in offense level. n149 This results in about a doubling of the minimum prison term from the
lowest to the highest criminal history category. Taking the table as a whole, offense level adds more to determining
sentence length than does criminal history category.
Declaring that modified just desert is the philosophy of the federal sentencing guidelines is easy, but it will take
more than mere ipse dixit to prove that it is so. The following sections show how the Guidelines accommodate each
of the purposes of the SRA. We test alternative models that might explain the Guidelines' structure, and argue that
no models fit the Guidelines as well as a particular harm-based version of modified just desert.
B. Rehabilitation
The SRA requires that the Guidelines accommodate the statutory purpose of providing the defendant "with
needed educational or vocational training, medical care, or other correctional treatment in the most effective manner.
. . ." n150 The SRA also contains several directives that make clear that Congress meant to limit the role of
rehabilitation in sentencing decisions. Section 994(k) of U.S.C. Title 28 directs that, "the Commission shall insure
that the Guidelines reflect the inappropriateness of imposing a sentence to a term of imprisonment for the purpose of
rehabilitating the defendant or providing the defendant with needed educational or vocational training, medical care,
or other correctional treatment." This directive reflects the concern among writers in the years before passage of the
SRA that offenders should not be imprisoned for longer than they deserved in order to ensure their rehabilitation.
n151 In addition, § 994(t) states that "rehabilitation of the defendant alone shall not be considered an extraordinary
and compelling reason" for a sentence reduction under the sentence modification procedures found at 18 U.S.C. §
3582(1)(A), which provides for compassionate early release for some prisoners. While some legislators may have
advocated treatment for offenders, both the text and the legislative history of the SRA make clear that the goal of
offender rehabilitation was secondary to other purposes of sentencing, particularly just desert. n152
[*55] Some commentators have argued that rehabilitation is essentially ignored by the Guidelines. n153 While
the Federal Bureau of Prisons offers job training and drug and mental health counseling to inmates, the Guidelines
do not condition whether an offender goes to prison, or the length of any prison term imposed, on an offender's need
for these services. However, the Guidelines, as required by statute, do require judges to consider the offender's need
for rehabilitation in every sentence imposed. n154 Offenders sentenced to probation may be required, as a condition

of their probation, to participate in rehabilitation programs. Offenders who go to prison are also given a term of
"supervised release" upon their return to the community. (This has replaced the supervision offenders once received
after their release from prison on parole.) Treatment, training, and drug testing conditions may be imposed during
the period of supervised release if the judge determines that they are needed. n155
Other aspects of the Guidelines implement the statutory directives limiting the role of rehabilitation in
sentencing decisions. For many judges, rehabilitation is especially relevant to the "in/out decision": whether to send
an offender to prison or give him or her probation in the community. n156 It is noteworthy that in the introduction
to the Guidelines governing probation sentences, the Commission states that:
Probation may be used as an alternative to incarceration, provided that the terms and conditions of
probation can be fashioned so as to meet fully the statutory purposes of sentencing, including
promoting respect for the law, providing just punishment for the offense, achieving general
deterrence, and protecting the public from further crimes by the defendant. n157
Conspicuously absent from this list is the fourth purpose of providing the defendant with needed training and
treatment. In this passage, the Commission makes its priorities crystal clear: rehabilitation may never be pursued
through probation at the expense of the other purposes of punishment.
These same priorities can be seen in the rules governing "confinement conditions" for offenders who receive
probation. n158 The Commission decided that only the least serious offenders--those falling in the lowest Zone A
of the sentencing [*56] table--should receive "simple probation" and escape all forms of confinement. n159 More
serious offenders in Zone B are required to spend some time in home detention or in a halfway house or community
treatment facility. n160 Offenders in Zone C must serve at least half of the minimum term in prison, with the other
half in one of these alternative forms of confinement. n161 The purpose of these rules is clear: to ensure that even
offenders diverted from prison receive some form of punishment commensurate with the seriousness of their crime.
Judges are even advised: "If the court concludes that the amenities available in the residence of a defendant would
cause home detention not to be sufficiently punitive, the court may limit the amenities available." n162
The priority of modified just deserts over the other purposes of sentencing is clear in the Guidelines' approach
to rehabilitation. Whether one agrees with this philosophy or not, it is simply impossible to make a case that the
Guidelines rank rehabilitation as anything but the lowest priority among the four purposes of sentencing. This
treatment of rehabilitation is completely consistent with the SRA and reflects the times in which the Guidelines were
developed, when disillusionment with rehabilitation was widespread among both liberals and conservatives. n163
C. Incapacitation
The story is different when we turn to incapacitation, or the need to "protect the [*57] public from further
crimes of the defendant. . . ." n164 This is the utilitarian purpose that "modifies" the principle of just desert and the
Guidelines give it significant weight. The SRA exhibits significant concern with incapacitation where it directs the
Commission's attention to offenders' "criminal history . . . and . . . degree of dependence upon criminal activity for a
livelihood," n165 and where it mandates sentences "near the maximum term authorized" for repeat drug and violent
offenders n166 and a "substantial term of imprisonment" for certain other categories of repeat and high-risk
offenders. n167
Sentencing theorists continue to debate whether it is fair to lengthen an offender's sentence for acts they might
commit in the future. Strict desert theorists, such as Richard Singer, argue that predictions should have no place in
sentencing, and that sentences should be based solely on the seriousness of the current offense. n168 Andrew von
Hirsch argues that reducing sentences for first time offenders (and thus increasing relative sentences for repeat
offenders) can be justified within the strictures of the desert theory by the increased culpability of someone who reoffends after having been warned and punished. n169 Utilitarians, of course, believe that preventive detention can
be justified if the harm prevented through incarceration is greater than the harm of incarceration itself. n170 The
Commission's version of modified just desert permits sentences to be increased to incapacitate, but only in an
interestingly limited way. The Commission's approach was intended to minimize the potential conflict between the
principle of desert and the utilitarian goal of incapacitation.
The dimension of the Guidelines concerned with incapacitation is found largely in Chapter Four of the
Guidelines Manual, which establishes the rules for assigning criminal history points. n171 In Chapter Five of the
Supplementary Report, the Commission describes how the criminal history score was developed and explains why

the Commission adopted these particular rules. n172 The Commission recognized that targeting prison resources on
the most dangerous offenders was an important goal of sentencing, but it also recognized the ethical dilemmas raised
by basing punishment on predictions rather than on past conduct. n173 These dilemmas [*58] are heightened when
the predictions are made using factors, such as age or employment history, over which an offender has limited
control.
The Commission resolved the dilemma by basing predictions largely (although not exclusively) n174 on an
offender's criminal record. "Primary reliance on criminal history to predict recidivism limits the tension between a
just punishment and crime-control philosophy" because criminal history is both one of the best predictors of future
criminality, and because leading just desert philosophers acknowledge that repeat offenders are more culpable. n175
The Commission wrote rules to determine the criminal history score taking into account the frequency, seriousness,
and recentness of the offender's prior criminal convictions. "Because the elements selected are compatible both with
a just punishment and crime control approach, the conflict that otherwise might exist between these two purposes of
sentencing is diminished." n176
This general "double justification" for the use of criminal history, while reducing tension between the two
purposes in theory, can lead to confusion in practice by raising questions about the specific purposes of the rules in
Chapter Four. n177 For example, policy statement U.S.S.G. § 4A1.3, Adequacy of the Criminal History Category,
discusses when a departure from the Guidelines is appropriate. Specifically, the policy statement provides that "if
reliable information indicates that the criminal history category does not adequately reflect the seriousness of the
defendant's past criminal conduct or the likelihood that the defendant will commit other crimes," the court may
depart either upward or downward. n178
This mixed signal muddies which aspects of the rules are important to each purpose. Do the Guidelines increase
sentences for more recent crimes because they are more "serious" than older ones or because they are indicative of
an active criminal career? The answer could be important to a judge considering downward departure for an
offender with a run of recent crime motivated by drug addition, but who has established a new family and
successfully completed drug treatment [*59] prior to sentencing. n179 Should the judge depart because the
criminal history score overestimates the offender's current risk of recidivism, or is the guideline sentence required to
reflect the offender's increased culpability? This and other confusion caused by the Commission's double
justification have led commentators to call for realignment of the criminal history rules on pure incapacitation
grounds. n180
Close reading of Chapter Four, however, suggests that incapacitation is already the best explanation of almost
all of the rules governing the criminal history score. This can be seen by asking: "Would both desert theory and risk
prediction use criminal history in precisely the same way?" Andrew Von Hirsch is the leading desert theorist who
acknowledges that criminal history can be considered at sentencing and he is the theorist cited by the Commission
itself in its explanation of the criminal history rules. n181 In his view, a lack of criminal history can justify a
discount in punishment for first offenders. n182 But once warned, sentences for subsequent violations should reflect
the full seriousness of the offense. Logically, Guideline rules that implement this theory should provide less severe
punishment for first offenders, and more severe sentences for all repeat offenders, as a class. Nothing in Von Hirsch
or other desert theorists' work justifies the particular rules in Chapter Four, which, for example, increase
incarceration for offenders with more recent offenses or whose current offense was committed while they were
under criminal justice supervision. n183 The rules make sense, however, in terms of incapacitation. For this purpose
the rules should incorporate criminal history in whatever way most accurately identifies the most dangerous
offenders. Various rules can be tested against the empirical data to determine whether they improve prediction,
worsen it, or have no effect.
With a few arguably unfortunate exceptions, n184 the rules in Chapter Four are [*60] best explained as
attempting to increase the accuracy of risk prediction. This is made plain in the Supplementary Report, which
explains many details of the criminal history score by reference to incapacitation. n185 The report also promises
that the rules will be refined as additional empirical evidence regarding recidivism becomes available. n186 The
incapacitation rationale for Chapter Four is also made clear in the writings of Commission staff who developed these
guidelines. n187 To a great extent, the rules were based on factors that were used by the Parole Guidelines to
predict risk, factors that had been validated by previous empirical research. The totality of the available evidence
leads us to agree with one commentator who concluded: "A brief look at Chapter Four suggests that crime control,
not retribution, provides the core logic of these Guidelines." n188

This conclusion has important consequences for the Commission and for sentencing judges. It means the
Chapter Four Guidelines should be judged by their effectiveness at identifying high-risk offenders and
incapacitating them for sufficient lengths of time. n189 When interpreting ambiguous provisions, judges should
search for the reading that will make the rules better predictors of recidivism. And when deciding whether to depart,
judges should focus on whether an offender presents a greater or lesser risk of recidivism than does the average
offender with the same criminal history score. The implications of understanding the purpose of a guideline for
interpretation and departure will be discussed further in Part IV.
D. Deterrence
Deterrence figures prominently as a goal of the SRA. Besides its inclusion in the list of purposes of sentencing,
deterrence is singled out in § 994(c)(6), which directs the Commission to consider "the deterrent effect a particular
sentence may have on the commission of the offense by others." The Commission includes deterrence along with the
other statutory purposes in its explanation of the [*61] Guidelines in Chapter One, and also cites it as the primary
reason for several particular Guideline provisions. n190 There is good reason to think that the Guidelines support
deterrence. Research has demonstrated that the criminal justice system as a whole provides a substantial deterrent
effect and criminal sentencing is surely an important element in that system. n191 However, deterrence is best
considered a general justification for the Guidelines; deterrence provides little guidance on what specific rules are
needed.
Problems quickly emerge if one tries to use deterrence theory to draft specific guideline provisions. Under
deterrence theory, severity is only one of three factors that affect a sanction's deterrent value; certainty and celerity
(or swiftness of punishment) are equally, if not more, important. n192 To determine what severity level is needed
for any particular type of crime under this theory, we need data on the likelihood of detection, prosecution, and
conviction for that type of crime, so that severity levels can be adjusted to reflect the probability of receiving any
punishment at all. As described in Part I, the original Commission made serious efforts to develop guidelines using
an "optimal penalties" approach, which takes into account all of these considerations. But as the Commission
summarized the problem in explaining its turn to past practice data: "Those who subscribe to a philosophy of crime
control may acknowledge that the lack of sufficient, readily available data might make it difficult to say exactly
what punishment will best prevent that crime." n193 The absence of data ultimately led the Commission to reject
the optimal penalties approach.
Deterrence research has not yet yielded findings that can inform the design of specific guideline provisions. Part
of the problem is methodological: the influences on crime rates are so diverse that isolating the effect of sanction
levels is often impossible, particularly given that federal law enforcement affects just a small fraction of the crimes
reported in national statistics. But part of the problem with designing guidelines to deter may lie with the
mechanisms of deterrence itself. People may simply be unaware of the sanctions. For some types of crimes, the
incentives are so great or the compulsions so irresistible that no amount of threatened punishment will control the
behavior. Research on specific deterrence--the effect of a sanction on the person who receives it--suggests that even
offenders [*62] who receive harsher penalties are not appreciably deterred. For example, David Weisburd
compared recidivism rates between federal white collar offenders who were similar in many respects, except that
some received probation and others received imprisonment. n194 Weisburd found that there was no difference in
the recidivism rates between the two groups. He concluded that if a deterrent effect could not be found with this
group of offenders, who are generally considered the most rational and calculating, finding such an effect for other
types of crime is unlikely. n195
Given the current state of deterrence research, the original Commission correctly concluded that there was no
practical conflict between deterrence and the other purposes of punishment, particularly just desert. Indeed, if one
disregards certainty and celerity and accepts two common-sense propositions--first, that the most serious crimes
need the most deterrence, and second, that the more severe the punishment, the greater the deterrence--the
distribution of sentences under both theories is identical: the most serious offenses require the most severe penalties.
Several considerations lead us to conclude that just deserts is the better account of the Guidelines, however, as we
describe in the next section.
E. Just Desert
At the top of the list of the statutory purposes of sentencing is "the need for the sentence imposed . . . to reflect
the seriousness of the offense, to promote respect for the law, and to provide just punishment." n196 Congress
further directed the Commission to consider "the nature and degree of the harm caused by the offense" n197 and to

"insure that the Guidelines reflect the fact that, in many cases, current sentences do not adequately reflect the
seriousness of the offense." n198 The Commission took these directives very seriously and included
"proportionality" along with "honesty" and "uniformity" in its discussion of the three fundamental objectives of the
SRA and the Guidelines in Chapter One of the Guidelines Manual. n199
In this section, we first describe the components of offense seriousness: harm and culpability. We then examine
in detail provisions of Chapters 2 and 3 that measure these two components. We conclude that harm is given the
most attention by the Guidelines, but that culpability is considered to a limited extent, clearly [*63] establishing
that modified just desert is the best account of the Guidelines as a whole.
1. The Components of Offense Seriousness
Proportionality requires that offenses be ranked according to their seriousness. The literature on just deserts
provides a range of models for how this might be done, but philosophers have not reached consensus on which
model is correct or appropriate. n200 Some have argued for a rights-oriented approach that correlates the quantum
of punishment deserved to the rights of victims that were violated, and thus forfeited, by the offender. n201 Others
claim that desert is based on subjective intuitions about the wrongfulness of various types of offenses, and that
ranking them is simply a matter of examining community norms. n202 Much of the philosophical writing is simply
not very clear about how to determine the amount of punishment deserved, which has led some to conclude that the
principle of desert sets only broad outer limits to a range of permissible punishments. n203
The Supplementary Report and the structure of the Guidelines themselves suggest that the philosophy of
Andrew von Hirsch again provided the closest model for the rules determining offense levels. n204 Von Hirsch has
given the problem of proportionality and offense seriousness rankings more attention than any other writer and has
reached some firm conclusions; for example, "ordinal" but not "cardinal" rankings are possible. n205 He analyzes
the seriousness of offenses [*64] along two dimensions: "how much harm the conduct does, and how culpable the
actor is for the harm." n206 These words are echoed in the discussion of the just desert principle in Chapter One of
the Guidelines Manual. n207
Both harm and culpability can themselves be analyzed in several qualitatively different dimensions. "Harms"
certainly include the actual harmful consequences of an offender's conduct. Others view harms as also including
various types of inherent wrongs, such as the moral iniquity associated with the conduct independent of any actual
effects. n208 For example, the deceit involved in a fraud or the violation of trust and duty involved in treason are
inherently wrong regardless of their consequences. n209 "Culpability" refers to an offender's responsibility or
blameworthiness for the criminal conduct and its harms. This raises issues of causation: "Did the offender's conduct
cause the harmful consequences to a degree for which he should be held accountable?" It also raises issues of mens
rea: "What state of mind accompanied the conduct (malicious, premeditated, intentional, negligent, etc.)?" n210
Clearly, the literature can support different flavors of just desert, depending on how these different components
of harm and culpability are mixed and the importance attached to each. The formula:
harmfulness of the offense conduct x culpability of the offender = seriousness of the crime
is too simplistic, and additional theoretical development is needed. n211 But for our present purposes the "harms
times culpability" n212 framework explains much of what the Commission has done in Chapters Two and Three.
2. Harm is Central
The importance of harm in the Guidelines' model of just desert is demonstrated [*65] by the very
"cornerstone" of the Guidelines, section 1B1.3, i.e., the "relevant conduct" rule, which specifies the scope of conduct
for which the defendant is to be held accountable in setting the offense level. n213 This scope includes the
defendant's own "acts and omissions" and also the reasonably foreseeable conduct of accomplices. n214 Most
important for our purposes, the accountable harm is not limited to the specified acts and omissions, but also includes
"all harm that resulted from the acts and omissions." n215 Harm is defined as including "bodily injury, monetary
loss, property damage and any resulting harm." n216 In some cases, harms risked but not realized are used to
determine the offense level. n217
The rules in Chapter Two demonstrate how harm is used to assign offense levels to different types of crimes.
Offenses that involve greater harms to victims or society in general receive higher "base offense levels," the starting
point from which calculation of the "final offense levels" begins. n218 In all likelihood, the Commission's use of

past practice data to establish base offense levels in effect ranked different crimes in terms of their typical
harmfulness. n219 These rankings, based on average sentences imposed by judges in the past, mirror to a great
extent seriousness rankings made by the general public. n220 One reason that just desert provides such a powerful
theory for sentencing is the considerable consensus that exists concerning which crimes are most harmful, and thus
most serious.
The "specific offense characteristics" that adjust the base offense level for each type of crime are also focused
largely on different types or degrees of harm that may be present in different cases. For example, in cases of
aggravated assault, the sentence is enhanced by two levels where minimal bodily injury results, but by four where
serious bodily injury results, and by six where permanent or life-threatening bodily injury results. n221 For fraud,
theft, and tax offenses, the sentence is increased as the amount of loss that resulted from the offense increases. n222
Thus, [*66] the base offense level corresponds to the general harmfulness of the offense, while specific offense
characteristics "fine-tune" the assessment to the particular circumstances of the case. Several special rules in the
Guidelines are designed to avoid "double counting" of a harm in order to prevent an offense level from being driven
disproportionately high. n223
The content and structure of the rules in Chapter Two reflect a dominant focus on assessing the harm resulting
from an offense. Several rules in Chapter Three, such as those concerning cases with multiple counts of conviction,
n224 are similarly concerned with ensuring that the actual harms caused by the crime, and not the way the crime was
charged, determine the offense level. In all cases the goal is to achieve proportionate punishment, where more harm
means greater punishment.
3. Culpability Is Considered
If harm were the only factor affecting offense levels, we might conclude that deterrence was the sole purpose of
Chapters Two and Three. After all, strict liability for the harms resulting from a crime might provide incentives to
avoid reckless illegal behavior. But the Guidelines modify punishment to take account of the particular defendant's
responsibility for the crime. The SRA explicitly directs the Commission to consider whether sentences should reflect
defendants' "mental and emotional conditions to the extent that such conditions mitigate the defendant's culpability. .
. ." n225 The original Commission found culpability important to sentencing in a variety of ways. Most important is
the adjustment for "role in the offense." n226 Sentences can be increased or decreased by about fifty percent
depending on whether the offender was an organizer, leader, or supervisor of a group who engaged in criminal
activity, or was only a minor or minimal participant. n227 The notes to the mitigating adjustment explains that "it is
intended to cover defendants who are plainly among the least culpable of those involved in the conduct of a group."
n228
The Guidelines also track statutory distinctions that differentiate among offenders of different culpability. For
example, separate offense levels are applied for first degree murder (killing with malice aforethought), second
degree murder (intentional [*67] killing without premeditation), and voluntary and involuntary manslaughter
(killing in the heat of passion versus merely reckless or negligent killing). n229 Other Guidelines differentiate
among "intentional" and "reckless" endangerment. n230
A concern with culpability appears in the Guidelines' treatment of attempts, intention, and causation. If harm
alone determined offense level, mere attempts resulting in no harm might receive little if any punishment. But the
Guidelines treat attempts as the equivalent of completed crimes in some cases, n231 and as the near-equivalent in
others. n232 The Guidelines sometimes punish intended harms regardless of whether the harm actually occurred.
n233 On the other hand, the Guidelines include a causation requirement that can limit culpability for some harms
resulting from the crime. n234 Clearly, an offender's state of mind and responsibility for any resulting harms are
relevant to offense level determinations under the Guidelines.
Finally, the Guidelines' departure provisions demonstrate that the Commission recognized that culpability
should bear on the severity of punishment. Two culpability-based affirmative defenses to criminal liability--coercion
and duress n235 and "diminished capacity," which reflects mental impairment not rising to the level of a complete
insanity defense n236 --are encouraged grounds for departure under the Guidelines. Thus, a downward departure
from the Guidelines may be warranted in order to provide a sentence that more accurately reflects the offender's
culpability where the offender's conduct was the result, at least in part, of some threat or diminished capacity.
F. The Best Account of the Rules as a Whole

We believe that the analysis above demonstrates that modified just deserts [*68] provides the best account of
the Guidelines as a whole. n237 While isolated aspects of the Guidelines appear anomalous by this account, no
other theory can better explain the content of the specific guideline rules, or explain why the Guidelines do not
consider factors relevant to different philosophies of sentencing. Modified just desert is a hybrid theory that is
consistent with the SRA, and that was specifically discussed by the original Commission in the Supplementary
Report issued with the initial Guidelines. Nothing done by subsequent Commissions changes this basic structure.
IV. WHAT IS A PHILOSOPHY GOOD FOR?
In Part IV, we further explore the particular flavor of desert theory represented by the Guidelines and how
recognition of this as the philosophy of the Guidelines can help explain some common complaints about them. We
then discuss how recognition of the Guidelines' goals can improve the experience and quality of judging under the
Guidelines and clear up some confusion in the jurisprudence of departures.
A. Guideline Criticism
One of our aims in articulating the Guidelines' philosophy is to sharpen debate over their merits. The Guidelines
are the subject of a large critical literature. Many commentators so favor judicial discretion that they disagree with
the very idea of binding sentencing guidelines. But other commentators support the idea of guidelines per se but not
the policy choices represented by these particular Guidelines. Articulating these policy choices can help provide a
vocabulary for future debate over the direction of federal sentencing policy.
[*69] Philosophical critics of the Guidelines can be divided into two camps. In the first are those who
fundamentally disagree that modified just desert is an appropriate sentencing policy. People in this camp may prefer
policies focused more on utilitarian goals, such as deterrence or offender rehabilitation. Some may feel that the
balance between just punishment and incapacitation represented by the current Guidelines' version of modified just
desert should be tipped more in one direction or the other.
In the second camp are those critics who accept that modified just desert is an appropriate sentencing
philosophy, but who believe that the Guidelines' implementation of it is flawed. Some may attack the Guidelines on
empirical grounds and argue that certain types of offenses are more or less harmful than the offense levels assigned
to them. The Commission itself has taken this approach in criticizing the mandatory minimum penalties associated
with crack cocaine. Other critics will identify anomalies, inconsistencies, and disproportionalities and argue that the
Guidelines are not as coherent as they could and should be. They seek to perfect the Guidelines' implementation of
modified just desert, not to change it.
1. Culpability Receives Relatively Little Weight
An example of this latter kind of internal critique concerns the role of culpability under the Guidelines. As
noted above, culpability is central to just desert theory, which defends punishment on the ground that offenders are
autonomous moral agents who deserve the punishment they receive. n238 If offenders' actions are not fully
voluntary, or if their actions are not a significant cause of the harm resulting from by the crime, or if they did not
have a requisite guilty state of mind, then the justification for punishment weakens or disappears altogether, as
demonstrated by the existence of coercion, duress, necessity, and insanity defenses.
While the Guidelines do consider culpability in several ways, critics have noted that culpability gets greater
consideration in the criminal law and in just desert theory than it gets under the Guidelines. n239 Harm-based
adjustments can increase a sentence from offense level six to forty-three, with corresponding imprisonment ranges
from probation to life. Culpability-based adjustments, on the other hand, rarely contribute more than two to four
levels, resulting in only about a fifty percent increase or decrease in the sentence. A case can be made that the
Guidelines underappreciate the importance of culpability as a mitigating factor.
Such a case was made by Judge Jack Weinstein and Fred Bernstein in a policy [*70] critique of the Guidelines'
approach to mens rea in drug sentencing. n240 They noted that knowledge that one is engaging in a criminal act is a
prerequisite for criminal liability in most circumstances; for example, one can be convicted of possession of a
machine gun only if one knows that the gun can be fired automatically. But under the Guidelines, sentences can be
increased regardless of whether the offender had knowledge that an aggravating factor was present. A drug
defendant can be sentenced for the full amount of drugs she actually carried into the country, even if some of the
drugs had been hidden in her luggage without her knowledge. The defendant's state of mind regarding the
aggravating circumstance is irrelevant. n241

Other critics have complained that the Guidelines ignore important aspects of offenders' culpability. Minor
members of a large-scale conspiracy can be held accountable for substantial amounts of drugs that they neither
owned nor profited from. n242 Economic hardship, drug addiction, a history of physical or sexual abuse, or a lack
of guidance as a youth--for many, highly relevant to assessing an offender's culpability--are ignored by the
Guidelines and even actively discouraged as grounds for departure. n243
In their concern to design a workable system and to minimize disparity, the original Commission clearly
preferred objective factors, such as drug weight or dollar amount, to subjective ones, such as the offender's role or
state of mind, which might be applied inconsistently. The result, however, is that important moral questions of
culpability are relatively neglected, while more easily quantifiable issues of harm are elevated to a significance and
exactitude beyond their worth. n244 Even former Commissioners have noted that requiring judges to determine the
exact amount of drugs or monetary loss involved in an offense gives the [*71] Guidelines a false precision. n245
2. The Drug Trafficking Guideline's Internal Incoherence
A great deal of the dissatisfaction with the Guideline system can be traced to one particular guideline: section
2D1.1 concerning drug trafficking. n246 Commentators have argued that this guideline's purpose is unclear, and
that it frequently results in lengthy and disproportionate prison terms, particularly for low-level, non-violent drug
offenders. n247 Considerable criticism is leveled at the guideline's emphasis on drug quantity, which along with
drug type is the primary determinant of sentences under the guideline. n248 We agree that the role of quantity is
problematic, but not because the purpose of the drug trafficking guideline is unclear. The purpose of this guideline is
the same as other Chapter Two guidelines: proportionate punishment based on the harm of the offense and the
culpability of the offender. The confusion arises because both Congress and the Commission have said contradictory
things about how drug quantity is related to harm and culpability.
Quantity can be a measure of a drug trafficking crime's harm, just as the amount of toxic substance released into
a river can be a measure of an environmental crime's harm. The seriousness of different drug crimes then depends on
the harmfulness of the drugs that were distributed and the amount for which each offender was responsible. This
interpretation is the only way to make sense of the Drug Quantity Table's seventeen different quantity levels and
incremental punishment increases. But quantity can also be a rough measure of an offender's culpability to the extent
it reflects the offender's position within the drug distribution network. In theory, leaders of drug distribution
operations will be linked to large amounts, while underlings will be linked only to smaller amounts reflecting [*72]
their position as wholesale distributer, street-level retail dealer, etc. n249 Congress appears to have understood the
relation between quantity and offense seriousness in this way. The legislative history surrounding the Anti-Drug
Abuse Act of 1986 describes the quantities tied to ten-year mandatory minimum penalties as typical of "kingpins,"
"masterminds," those "who are responsible for creating and delivering very large quantities." The quantities tied to
five-year minimum penalties were thought to be typical of "managers of the retail traffic," "the person who is filling
the bags of heroin, packaging crack cocaine into vials . . . and doing so in substantial street quantities." n250
Having two different ways that quantity might measure a drug crime's seriousness is not better than having one.
With no consistent understanding of the reasoning behind the rule, judges are left just to weigh the drugs and
mechanically compute the offense level. There is no way to evaluate the guideline or to recognize when it fails to
produce the desired result. We explore some of the implications of the drug guideline's multiple rationales in a later
article. n251 For now, we note only that, while the function of quantity in every guideline is unclear, both
possibilities are consistent with a modified just desert interpretation of the Guidelines as a whole.
3. Congressional Directives and Incoherence
While some of the Commission's own actions are inconsistent with a modified just desert philosophy, we
believe the majority of anomalies in the Guidelines can be traced to directives from Congress that the Commission
was legally or politically bound to respect and incorporate into the Guidelines' structure. The example of "ecstasy"
was discussed earlier, but many more could be offered. Because Congress is often motivated by an immediate public
concern, it sometimes disregards the proportionality between penalties for the "crime of the day" and other crimes.
n252 Harsh sanctions may be designed to deter a growing epidemic, but a reluctance to appear "soft on crime"
makes it difficult to lower sentences even when the epidemic has passed or experience has proved the sanctions
unfair or ineffective.
[*73] Aspects of the Chapter Four rules that are inconsistent with risk prediction can also be traced to
congressional directives. Prominent among these are the special treatment of drug trafficking offenses under the
Career Criminal Guideline § 4B1.1, which follows 28 U.S.C. § 994(h) in requiring punishment "at or near the

maximum term authorized" for offenders with two prior adult convictions for either drug trafficking or violent
offenses. Emphasis on prior violent convictions might reflect a special concern to incapacitate offenders with a high
risk of future violence, but why are drug trafficking offenses also given this special treatment? There is no empirical
evidence that prior drug trafficking convictions are better predictors of future offending than other types of
convictions. n253 Nor is there reason to believe that incapacitation of drug traffickers is a sound crime control
policy, since most incarcerated offenders are readily replaced by others willing to satisfy the unmet demand for
drugs. n254 The best explanation, which is no justification, is that a "war on drugs" mentality led to the harsher
treatment of drug trafficking offenses apart from any reason grounded in the incapacitation theory underlying the
rest of Chapter Four.
Congressional directives like these put both the Commission and judges in an untenable position. On the one
hand, the SRA was intended to establish a comprehensive and consistent sentencing philosophy for the federal
courts. On the other hand, specific directives often cannot be reconciled with the Guidelines' overall philosophy and
with Congress's own goals for sentencing reform. We do not have an answer to this dilemma apart from a wish that
Congress would remain true to the SRA. While the Commission has no choice but to comply with the directives,
judges can be cognizant of the genesis of some of the resulting anomalies and factor it into their understanding of
what philosophy best fits the Guidelines as a whole.
B. Guideline Interpretation and Application
Identifying the Guidelines' philosophy can help judges interpret ambiguous provisions and apply the Guidelines
properly. Interpretation becomes a matter of instrumental reasoning rather than a mechanical application of
categorical rules. Given the unavoidable vagueness of language, phrases such as "the defendant had at least two
prior felony convictions" n255 turn out to be debatable in particular situations. Understanding the reasons behind
the rule helps show how to apply the rule in a given situation.
Interestingly, unlike the case law surrounding departures, which for reasons [*74] discussed below has failed
to contribute to development of a shared philosophy of federal sentencing, cases involving application of vague
guideline provisions have generated significant discussions of the purposes of the Guidelines. n256 An excellent
example is United States v. Leviner, n257 in which Judge Nancy Gertner struggled with the ambiguous phrase
concerning prior convictions cited above. Guideline § 2K2.1 follows 18 U.S.C. § 922(g) in requiring heightened
penalties for repeat felons who illegally possess a firearm. In Leviner, the question was whether a conviction
received after the illegal firearm possession, but before the sentencing for that possession, should be counted as a
"prior conviction."
Judge Gertner recognized that "while the Sentencing Guidelines were designed to eliminate unwarranted
disparities in sentencing, and constrain a judge's discretion, they are not to be applied mechanistically, wholly
ignoring fairness, logic, and the underlying statutory scheme." n258 This led her to inquire into the language and
the structure of the Guidelines and the statutes from which they were derived. The distinctions drawn by the firearms
guideline among offenders with different numbers and types of weapons, as well as different criminal records, all
relate to the offender's culpability at the time of the illegal firearm possession. "These enhancements make sense . . .
only insofar as they apply to the defendant's status at the time of the possession of the firearm." Judge Gertner
concluded that:
The structure of the Guidelines reinforces this conclusion: While Chapter 2, "Offense Conduct,"
focuses on the offense, Chapter 4, "Criminal History and Criminal Livelihood," focuses on the
offender. Each chapter promotes a different sentencing purpose or mix of purposes specified in 18
U.S.C. § 3553(a)(2). While Chapter 2 reflects the goals of retribution, and just deserts, Chapter 4
places a greater emphasis on rehabilitation and recidivism. n259
The best reading of the phrase "had at least two prior felony convictions" in section 2K2.1 was that the defendant
must have had the convictions at the time of the illegal firearm possession. This would increase his culpability and
require a proportionately higher sentence.
Purpose-oriented analysis has been used by other courts and by the Commission to resolve circuit conflicts over
the interpretation of vague guideline phrases. n260 [*75] We believe purpose-oriented analysis could help clarify
other provisions but we do not want to overstate our claim. Sometimes understanding a rule's purpose does not
resolve whether applying the rule in a given situation would be effective. As a general matter, however, the more the

Commission says about the reasons for its rules, the better courts will be equipped to use those reasons to apply the
rules intelligently. n261
C. Guideline Departure
The Guidelines are binding rules of law, but they are unusual in that a provision for departing from them is built
into the rules themselves. Congress recognized that the Commission could not anticipate every circumstance bearing
on appropriate sentences and directed courts to depart if "there exists an aggravating or mitigating circumstance of a
kind, or to a degree, not adequately taken into consideration by the Sentencing Commission in formulating the
Guidelines that should result in a sentence different from that described." n262 The Commission also highlighted
this presumptive nature of the Guideline rules in its discussion of departures in Chapter One of the Guidelines
Manual:
The Commission intends the sentencing courts to treat each guideline as carving out a "heartland," a
set of typical cases embodying the conduct that each guideline describes. When a court finds an
atypical case, one to which a particular guideline linguistically applies but where conduct
significantly differs from the norm, the court may consider whether a departure is warranted. n263
These famous passages have generated a thousand sentencing opinions. But the "jurisprudence of departures," such
as it is, is widely recognized as unsatisfactory. n264
We have italicized different parts of the statute and the commentary because we [*76] believe departure
jurisprudence needs to be refocused. Discussion of departures has been cast largely as a debate between those who
think there are too few or too many; between those who favor more judicial "discretion" and those who are
concerned to minimize it in the service of sentencing "uniformity." But the analysis of discretion in much of the case
law and academic literature has been shallow and misleading, n265 and the conflict between Commission
"hegemony" and judicial authority has been exaggerated. n266
The important question is not how many departures there should be, but under what conditions departure is
appropriate. Specifying those conditions has proven difficult and has been hampered by a misplaced focus on
aggravating or mitigating circumstances that were "not adequately taken into consideration" by the Sentencing
Commission and by an uninformative deployment of the "heartland" concept in departure analysis. Without
recognition that the Guidelines have purposes, we have lacked the basis for a principled jurisprudence of departure.
We need to revisit the functions of departures as envisioned in the SRA and by the original Commission so that
responsibility for the evolution of the Guidelines can be divided properly between the courts and the Commission.
These functions include: (1) allowing correction of sentences if mechanical application of a guideline would fail to
achieve its purpose; n267 and (2) providing feedback so that "the Commission, over time, will be able to refine the
Guidelines." n268
1. What Kind of Rules?
The SRA and the Guidelines are binding. But the Guideline rules are not binding in the usual sense that judges
must apply them whenever a case clearly falls within their linguistic categories. The departure power requires judges
to look past dictionary definitions and to inquire whether there is something about the case that should result in a
different sentence. We believe the most important reason for departure is that the Guidelines' own purposes would
be defeated by imposing the sentence that the rules presumptively recommend.
Because the departure power is built into the system, the Guidelines are best understood as "rules of thumb" that
direct judges' attention to considerations that the Commission has found commonly relevant to achieving the
Guidelines' purposes for each type of case. The Guidelines are not foolproof and their lists of factors are not
exhaustive. This "proxy" quality of the Guidelines is readily apparent in some provisions. For example, the loss
table at U.S.S.G. § 2B1.1 provides for offense level increases in economic crimes based on the amount of [*77]
pecuniary harm caused by the offense. But the commentary explicitly recognizes that there may be cases where
monetary loss "understates" or "overstates the seriousness of the offense" and departure is thus appropriate. n269
Loss is a proxy for offense seriousness and when it mismeasures seriousness judges should depart.
The encouraged departures found throughout the Guidelines Manual demonstrate that the Commission
recognized that the Guidelines can go wrong if applied too literally. n270 Studying these encouraged departures
demonstrates two crucial points: (1) the underlying rationale for the Guidelines is modified just desert, and (2) the
Commission encourages judges to depart from the literal Guidelines if necessary to implement modified just desert

more fairly. Almost all of the encouraged departures in Chapters Two and Three identify ways that the offense level
might over- or under-measure either the harm caused by the offense, n271 or the offender's culpability for that
harm, n272 the classic components of offense seriousness in just desert theory. In Chapter Four, departures are
encouraged if the criminal history score fails to "adequately reflect the seriousness of the defendant's past criminal
conduct or the likelihood that the defendant will commit other crimes." n273 Clearly, the Commission understands
that departure is sometimes needed to ensure proportionate punishment and to incapacitate offenders according to
their risk of recidivism.
[*78] The encouraged departures explicitly listed in some guidelines can be seen as specific examples of a
broad category of encouraged departure applicable to all the guidelines: departure in pursuit of the Guidelines' own
purposes. (We wish we could simply call these "purposeful departures," but this phrase has been adopted by those
who advocate departure in pursuit of each judge's personal views of what purposes are important in a case, in the
hope that a common law of departures might emerge. n274) No ground for departure is more important to the
rational evolution of the Guideline system and the reduction of true sentencing disparity. The factors justifying
departure on this general ground will sometimes be unusual aggravating or mitigating circumstances as they are
commonly understood. But sometimes they will be circumstances that simply make application of the presumptive
guideline unfair or ineffective, as when a proxy measure for harm or culpability fails to reliably track offense
seriousness.
Despite the Commission's encouragement of departure in pursuit of the Guidelines' purposes, only three of the
top ten reasons for departure in 2000 appear to be in this category. Several of the most common--"pursuant to a plea
agreement," "fast track," or "deportation"--have no clear relation to the purposes of sentencing or the reduction of
disparity. Several others, such as "general mitigating circumstances" or "not representative of the heartland" are so
general as to be uninformative. n275
Particularly disturbing is rigid adherence to the literal Guidelines when it causes serious injustice and when
departure in pursuit of the Guidelines' purposes would promote proportionality and reduce unwarranted disparity.
The Drug Quantity Table is a leading culprit here, because experience has shown it results in lengthy incarceration
for many low-level offenders n276 (and at times lenient treatment of serious traffickers). Yet judges appear
reluctant to depart from it when the weight of the drugs is undisputed, as if drug amount were a foolproof measure
of offense seriousness. The case law reveals few opinions in which courts have justified departure by reasoning that
drug quantity over- or understates the seriousness of the offense. An exception is United States v. Genao, n277 in
which Judge John S. Martin, Jr., a close observer of departure jurisprudence, reasoned that the aggregation of many
small sales over many months resulted in a total amount that [*79] overstated the culpability of the defendant, who
was merely a street-level dealer. Citing legislative history that the sentence the defendant would receive under literal
application of the rules was intended for "stereotypical" drug dealers who profited greatly from their crimes, Judge
Martin departed downward to impose a sentence that better reflected the defendant's culpability.
What accounts for the reluctance of most sentencing courts to depart in similar circumstances and for the
appellate courts' failure to encourage it? Some reasons are specific to drug sentencing. Unlike the explicit
encouragement to depart for economic crimes when loss over- or understates the seriousness of the offense, the
Commission offers no similar encouragement for drug crimes. n278 This may reflect confusion about how drug
quantity measures seriousness, as discussed above, which makes it harder to recognize when quantity goes wrong.
n279 (Ironically, the more incoherent the reasons underlying a guideline, the more rigidly it may be applied, even
though these are the guidelines most in need of rationalizing interpretation.) In addition, the Drug Quantity Table is
linked to the mandatory minimum statutes, which may encourage rigidity even in those parts of the table extending
above and between the five- and ten-year statutory thresholds. If these problems were solved by amending the
commentary to section 2D1.1 to explain how quantity is intended to measure offense seriousness and to encourage
departure when quantity misses its mark, sentencing under the guideline could be much less mechanical and the case
law justifying and reviewing departures from the guideline could be much more illuminating. n280
Two other reasons may help explain why courts have largely failed to develop a more informative and
purposeful departure jurisprudence. First, judges may find alternative ways to achieve just sentences, through
acceptance of plea bargains that understate the true drug quantity or other facts, n281 through expansive use of
[*80] departures for substantial assistance, n282 or other forms of "hidden departure" or guideline circumvention.
n283 While these methods may result in greater fairness in the case at hand, they can also introduce disparity and
impede development of a principled departure jurisprudence. n284

Finally, the Guidelines have been applied rigidly because departure law's analytical framework does a poor job
of identifying when departure is warranted. Other commentators have noted the misplaced fixation on the standard
of review, the "adequacy" of the Commission's consideration of "forbidden," "discouraged," or "unmentioned"
factors, and above all, the incoherence of departure law's central concept: the guideline's "heartland."
2. What Kind of "Heartland"?
The first step in deciding whether to depart, according to the Supreme Court in United States v. Koon, is to
decide whether the case falls outside the heartland of the applicable guideline. n285 But commentators are in wide
agreement that the term raises so many unanswerable questions and has been used in so many different ways that it
provides little guidance. n286 As a result, the circuits vary significantly in their rates of departure and in the
circumstances they recognize as warranting departure. n287 There is little sense of an emerging common law of
sentencing that will reconcile these differences.
At least two senses of "heartland"--which we might call "statistical" and "intentional"--were discernable in the
Koon decision and have continued to dominate the case law and commentary. n288 To identify the statistical
heartland, judges are told to ask if the case is "atypical," "unusual," or "outside the norm." Departure factors are
supposed to be extreme or rare features of the case that the Commission did not anticipate or adequately consider.
District judges are said to [*81] be in a special position to assess this heartland because they see more offenders
and can develop a better sense of the typical case. Circuit judges review whether the departure grounds are legally
permissible, although the circuits vary in how they do this and the amount of deference they show. n289
On close inspection this sense of heartland begins to look dubious. Do we really suppose that district judges see
enough civil rights, environmental, or tax cases to develop a sense of what the "typical" case looks like? n290 What
is the heartland of the Guidelines that are applied to, say, fewer than five cases a year nationwide? Do we think that
different judges will develop a common perception of the typical case, even if they sit in different districts? Does the
typical case sentenced under a guideline remain constant over time, or does it change as Department of Justice
priorities change? Does the heartland concept apply only to features of the offense, or is there a heartland offender
as well? Are all women offenders outside the heartland because most offenders are male? n291
Worst of all, it is quite possible for the statistically typical case sentenced under a guideline to be different from
the type of case for which the guideline was written. For example, the Commission reported in 1997 that a
substantial number of cases sentenced under § 2S1.1, Money Laundering, were not the type of case for which the
guideline had been intended: "money laundering [activities] which are essential to the operation of organized crime."
n292 Instead, they were run-of-the-mill fraud cases that involved no more "money laundering" than depositing the
illicit proceeds of the crime in a bank. Similarly, the Commission has reported that, due to charge reductions and
other forms of plea bargaining, most cases sentenced under the "statutory rape" guideline, § 2A3.2, Sexual Abuse of
a Minor, are actually sexual assaults involving coercion, threats, and even violence. n293 The background
commentary to the guideline, however, explains that the section was intended to apply "to consensual sexual acts . . .
that would be lawful but for the age of the victim." n294 Should a judge apply the guideline, with its relatively low
offense level, n295 to an aggravated sexual assault on the grounds that this is the typical case sentenced under the
guideline?
Of course not. An aggravated sexual assault is outside the intended heartland of [*82] the statutory rape
guideline. Thus, an upward departure is appropriate in "statutory rape" cases involving force, just as a downward
departure is appropriate in "money laundering" cases where the offender's conduct involved nothing more serious
than a simple fraud. Defining the heartland statistically instead of intentionally wrests control of the meaning of a
guideline away from its drafters and subjects it to the potentially arbitrary flux of charging decisions, inter-district
variations, shifting crime patterns, and changing law enforcement priorities.
The best understanding of a guideline's heartland are the cases to which it should apply to achieve the
guideline's purpose. The leading examples of courts adopting this approach with which we are familiar come from
money laundering cases sentenced prior to the recent amendment of that guideline. n296 In United States v.
Ferrouillet, Judge Edith Brown Clement explained that: "In examining whether a case falls outside of the heartland,
a court should ask what type of case a particular guideline is intended to cover," using legislative history, guideline
commentary, and other material that can shed light on the purpose of the guideline. n297 The Second Circuit
conducted a similar analysis to conclude that "although the appellants' conduct falls within the words of the Money
Laundering Act, the terms of the relevant commentary shows that this conduct lies well beyond the 'heartland' or the

'norm.'" n298 Here are courts explicitly linking departure in pursuit of the Guidelines' purposes to an understanding
of the heartland that embodies those purposes.
Would adoption of this understanding of the heartland be enough to refocus departure jurisprudence? The rough
sketch outlined here hardly provides an answer. We need experience in a wide variety of cases with sentencing
judges departing, appellate judges reviewing, and the Sentencing Commission and other commentators studying the
results. But we know already that the present system has disappointed many observers who hoped that the
Guidelines might foster a more collaborative and evolutionary common law of sentencing. They have proposed
enhancing judicial involvement by either requiring n299 or encouraging n300 individual judges to determine which
purposes they believe are important in each case; by subjecting the Commission to review under the Administrative
Procedures Act, either by amending the SRA n301 or by interpreting the departure standard [*83] to support
similar review; n302 or by replacing the Guidelines altogether with a common law system of wide sentencing
discretion with appellate review. n303 Despite their authors' best intentions, and their intellectual merit, none of
these proposals has been notably successful.
Perhaps a different place to begin is to encourage judges to understand the Guidelines as rules that have reasons
and to use instrumental legal reasoning, written sentencing opinions interpreting the Guidelines and justifying
departure when appropriate, and appellate and Commission review of those opinions, to gradually refine a single,
shared philosophy of federal sentencing.
3. Reducing True Disparity Through Departure
One of the "mysteries" of the Guidelines experience is that many appellate courts have opted to enforce them
more rigidly than anyone predicted or than the relevant statutes appear to require. n304 Part of the solution to the
mystery may be found in what Stith and Cabranes have termed the "battle cry of disparity." n305 The overriding
emphasis on reducing unwarranted variations among similarly situated offenders made both the Sentencing
Commission and many appellate and district judges hyper-sensitive to the possibility that departure from the
Guidelines could re-introduce the disparity the SRA was designed to eliminate.
The equation of departure with unbridled judicial discretion to pursue whatever purposes the judge thinks fit
naturally raises the specter of disparity. But only a shallow conception of discretion takes it to be unbridled and only
a shallow conception of disparity supports rigid application of the Guidelines without regard to their purposes. As
the Commission n306 and others have observed, n307 applying a rule to offenders who are similar in terms of the
rule's linguistic categories, but differ in important ways relevant to the rule's purpose, leads to "unwarranted
uniformity," which is really just another type of unwarranted disparity. Far from creating disparity, departure in
these circumstances avoids true disparity. n308 There [*84] is no justice in applying the Guidelines blindly in
cases where the presumptive sentence is unfair and ineffective. Treating two offenders the same because the rules
say so, even though they differ markedly in their culpability, in the harm caused by their crime, or in their risk of
recidivism, is to elevate the rules above reason.
V. CONCLUSION
The advent of the Sentencing Guidelines over fifteen years ago raised difficult dilemmas for both judges and the
Sentencing Commission. As the original Commission quickly discovered, reaching agreement on the purposes of
punishment is difficult, because sentencing implicates one's deepest convictions about human nature, the causes of
crime, and the proper role of criminal justice. Yet agreement on sentencing priorities, and establishment of a
consistent sentencing philosophy for the entire federal courts, is precisely what the SRA requires in its quest to
eliminate unwarranted disparity. To implement the SRA in good faith, we must search for common ground.
The sentencing system put in place by the SRA is a unique blend of centralized authority, presumptive rules,
appellate review, and an open invitation to sentencing judges to examine the adequacy of those rules when
interpreting them, applying them, and, when appropriate, departing from them. The idea was of an evolving system,
a continuing dialogue among the Commission and the courts that would lead to refinement of the rules in pursuit of
shared goals. Few commentators believe this ideal has been realized. A new jurisprudence has developed
interpreting the Guidelines and describing the circumstances when departure is warranted, but that jurisprudence has
been plagued by uncertainty and continuing disagreement as to the reasons behind the rules. We believe this
uncertainty threatens sentencing reform.
The Commission's initial contention that the Guidelines are modeled after no particular philosophy certainly did
not help matters. But neither has the reluctance of judges or commentators to accept that, if a common philosophy is

to be found, the best place to look is in the policies implicit in the Guideline rules themselves. We have argued that
an interpretive tool is available for this project and that it clearly demonstrates that modified just desert is the best
understanding of what the federal sentencing Guidelines are trying to do. Judges applying this understanding should
seek to ensure that sentences are proportionate to the seriousness of the offense and that offenders are incapacitated
for periods appropriate to their risk.
Recognition of the Guidelines' philosophy would in some ways constrain judges to interpret and apply the
guidelines consistent with that philosophy. But in [*85] an important respect, we believe it would liberate judges
from the worst of the Guideline rules: those that are poorly crafted for achieving the Guidelines' own purposes.
Departure in these cases, and explanation of how the Guidelines miss their mark, would provide crucial feedback to
the Commission for refinement of the rules. Departure in pursuit of the Guidelines' own purposes is a way for judges
to participate in the evolution of sentencing law.
As courts recognize, "sentencing is probably the most difficult task faced by a federal district judge," n309 and
imposing a sentence "probably the single most important duty." n310 We have offered an approach to this awesome
responsibility that we believe would be more satisfying than mechanical application of the Guideline rules while
remaining faithful to the new role of judges under the SRA. By coming to a shared understanding of the reason
behind the rules, sentencing reform's worthy but deceptively simple goal--equal treatment under law--can be
realized.
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